CHRISTINA R. SLOAN, No. 11963
Grand County Attorney

GRAND COUNTY

125 E. Center Street

Moab, UT 84532

435.259.1326
csloan@grandcountyutah.net

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

AMERICAN ROCKY MOUNTAINEER;
ANSWER OF GRAND COUNTY TO

. VERIFIED COMPLAINT
Plaintiff,

V.

Case No. 4:21-cv-00072-DN
GRAND COUNTY, STATE OF UTAH,

Judge David Nuffer
Defendant.

Defendant Grand County answers and responds to the Verified Complaint of American
Rocky Mountaineer (“ARM?”) as indicated below. By way of introduction, Grand County
believes that the narrow process required of ARM to obtain the proper licenses and permits for
its business venture are not discriminatory, burdensome or discretionary; are properly focused on
the health and safety of both ARM’s customers and the general public, including travellers on the
busy state highway off which ARM’s project is located; and are not preempted by federal law,
especially in light of the fact that no entity at the federal level is providing any kind of
substantive review of ARM’s project, specifically access and drainage affecting both the site and

adjacent busy state highway, to ensure the health and safety of all interest-holders. Specifically,



Grand County answers the complaint as follows:

RESPONSES TO NUMBERED ALLEGATIONS OF THE VERIFIED COMPLAINT

1. Grand County is without knowledge sufficient to admit or deny that ARM is a
Delaware limited liability company, and therefore denies. Grand County admits that ARM is
engaged in interstate commerce as a common carrier by railroad, and qualified to do business in
Utah. Whether ARM is subject to the jurisdiction of the STB calls for a legal conclusion, and is

accordingly denied.

2. Admit.

3. Admit.

4. This allegation calls for a legal conclusion, and is accordingly denied.

5. Admit.

6. Admit that venue is proper. Grand County is without knowledge sufficient to

admit or deny whether ARM has leased property in Grand County, and accordingly denies that
allegation. Grand County admits that the real property allegedly leased is located near Moab in
Grand County.

7. Admit that the cited case states the quoted language, but deny the relevance of
such language.

8. Admit that the cited case states the quoted language, but deny the relevance of
such language.

0. This allegation calls for a legal conclusion, and is accordingly denied.

10. Admit that the cited statute states the quoted language, but deny the relevance of

such language.



I1. Admit that the cited statute states the quoted language, but deny the relevance of
such language.

12. Admit that the cited statute states the quoted language, but deny the relevance of
such language.

13. Grand County admits that the subject parcel of property is a “terminal,” a
“terminal facility,” a “yard,” or “ground” necessary for the contemplated service, and therefore
part of a “railroad,” that it is a “yard,” a “property,” a “facility,” or an “instrumentality” that is
“related to the movement of passengers ... by rail,” and the loading and unloading of passengers
described in the complaint is a “service” related to the movement of passengers, included in the
definition of what constitutes “transportation” under the cited statute, but deny that such is
subject to STB’s “exclusive” jurisdiction.

14. Admit that the cited statute contains the stated language, but deny its application
in this case.

15. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

16. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

17. Admit that the cited case states the quoted language, but deny the relevance of
such language.

18. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

19. Admit that the cited case states the quoted language, but deny the relevance of



such language.

20. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

21. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

22. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

23. This allegation calls for a legal conclusion, and is accordingly denied.

24. Admit that the cited cases state the quoted language, but deny the relevance of
such language.

25. This allegation calls for a legal conclusion, and is accordingly denied.

26. Grand County is without knowledge sufficient to admit or deny this allegation,
and so denies.

27. Grand County is without knowledge sufficient to admit or deny this allegation,
and so denies.

28. Grand County is without knowledge sufficient to admit or deny this allegation,
and so denies.

29. Grand County is without knowledge sufficient to admit or deny this allegation,
and so denies.

30. Grand County is without knowledge sufficient to admit or deny this allegation,
and so denies.

31. Grand County is without knowledge sufficient to admit or deny this allegation,



and so denies.

32. Grand County admits that a test run of the Luxury Rail Service did take place
between July 2-4, 2021, but Grand County is without knowledge sufficient to admit or deny that
the train stopped short of the Passenger Loading and Unloading Location, who was aboard the
train, or where or how they disembarked.

33. Grand County denies this allegation, believing that communication commenced in
approximately November 2020.

34, Admit that Grand County stated in December 2020 that it did not anticipate that a
“land use application” would be required, and that only a “site plan” may be required, but
affirmatively allege that those statements were based on a representation by ARM that their
operations would be limited to the railroad right-of-way, which is not the case.

35. Grand County is without knowledge sufficient to admit or deny whether ARM
proceeded to negotiate with Union Pacific (“UP”) and Intrepid Potash (“Intrepid”) since ARM
has not provided Grand County with proof of a lease or license to use UP or Intrepid property,
and so denies. Grand County also denies that ARM kept Grand County informed of “these
developments.” Between December 20, 2020 and April 20, 2021, there was little or no
communication from ARM to Grand County; provided, however, that on March 11, 2021, an
ARM representative notified Grand County that “we have not moved very far on this.” On April
20, 2021, an ARM representative confirmed that “Just today, we’ve been able to secure land on
the North side of 313, just West of highway 191 — land we will be leasing from Intrepid Potash.”

36. Grand County is without knowledge sufficient to admit or deny this allegation,

and so denies.



37. Grand County is without knowledge sufficient to admit or deny whether prior or
temporary staff in the Planning and Zoning Department stated that a rezone “may” be necessary;
however, Grand County has not required a rezone of the subject property, and so denies.

38. Admit that the communication was sent, but deny that such communication was
Grand County’s latest communication on the scope of requirements.

39. Admit that Grand County Land Use Code § 3.2.4 N. requires a site plan,
minimum lot sizes, access permits, analysis of public services, adequate parking, traffic analysis,
and on-site security plan, but deny that the Grand County Planning Commission approval
required is “discretionary,” or that other applicable provisions apply only to rail facilities. Also
deny that Ground County has sought to enforce all of these requirements in this case.

40.  Admit.

41. Admit that the requirements are accurately stated, but deny that Grand County has
sought to treat all stated requirements as applicable in this situation.

42. Admit that ARM made this or similar representation to Grand County as to its
initial plans in 2021 with an implication that the site would be further improved in the future.

43. Admit, although deny that this was Grand County’s final pre-litigation statement
on the matter.

44.  Admit.

45. Deny that Grand County ever “reiterated” or stated that Grand County, or its
Planning or County Commissions, had discretion to deny the conditional use permit. In fact, by
meeting and email on June 3, 2021, the Grand County Attorney explained the constraints placed

on conditional use permit reviews by Utah statute and case law to counsel for ARM, provided



relevant citations, and compared a conditional use in Utah to a use by right with conditions.
Admit all remaining allegations of the paragraph, noting that the Grand County Commission
adopted an ordinance on July 20, 2021 which eliminates a public hearing requirement for
conditional use permits.

46. Admit, except that as to subpart (2), the request was for a traffic analysis if
required by UDOT, and as to subpart (6), the request was simply a statement establishing that no
security plan was necessary due to the circumstances of use.

47.  Admit.

48. Admit, except Grand County copied the Bureau of Land Management (“BLM”)
as the possible landowner of the access to the rail spur since ARM refused to provide any maps
or site information related to the parcel or access until June 29, 2021 and appeared, in an early
meeting with Grand County, to describe use of an “existing access” through adjacent BLM land.
Grand County also copied the Utah Department of Transportation (“UDOT”) and the Utah
Department of Alcoholic Beverage Control (“DABC”) on various emails to make these state
agencies aware of ARM’s proposed business venture, which state agencies have both required
compliance with their permitting processes prior to ARM’s business operations in the State of
Utah.

49. Grand County is without knowledge sufficient to admit or deny whether a
pre-access meeting between ARM and UDOT occurred, or when ARM submitted its UDOT
access permit application or under what conditions, and so denies. Admit that UDOT issued
ARM a conditional access permit dated June 16, 2021.

50. Deny. On June 10, 2021, Grand County notified ARM that it requires seven health



and safety requirements (of 16 total requirements) under Section 3.2.4.N of the Grand County
Land Use Code prior to permitting ARM’s proposed operations, three of which requirements are
mere statements: (1) letter from UP approving ARM’s use of the rail line; (2) UDOT access
permit (if required by UDOT); (3) statement that no public services would be required; (4) traffic
analysis if UDOT requires it; (5) a site plan showing legal access, parcel size, ownership of each
affected parcel, and any land use conflicts or impacts, along with showing: (a) depiction of where
buses turn around (“traffic circulation”) including selected spur line/track, drop off, loading and
unloading; (b) legal access to titled parcels (we assume this means a copy of the lease or other
agreement); (c) hard surface modifications and drainage implications; and (d) statement that no
other services or construction are anticipated at this time; (6) statement that no facilities remain
onsite after close of business, to show that a security plan is not required; and (7) statement that
no infrastructure is being constructed, to show that a reclamation plan is not required. On
approximately three additional occasions between June 10 and July 12, 2021, Grand County
affirmed or answered questions from ARM regarding these requirements. To date, ARM has
refused to provide the documentation required to Grand County in whole or in part.

51. Deny.

52. Deny, noting that Utah Statute § 17-27a-506 specifies that “a land use authority’s
decision to approve or deny a conditional use is an administrative land use decision” and requires
the land use authority to approve a conditional use “if reasonable conditions are proposed or can
be proposed to mitigate the reasonably anticipated detrimental effects of the proposed use.”

53. Deny.

54. Deny.



55. Deny.
56. Admit.
57. Grand County is without knowledge sufficient to admit or deny this allegation,

and so denies.

58. Admit.

59. Deny.

60.  Admit.

61. Deny.

62. Grand County incorporates all its prior answers by reference.

63. This allegation calls for a legal conclusion, and is accordingly denied.
64. Grand County incorporates all its prior answers by reference.

65. This allegation calls for a legal conclusion, and is accordingly denied.

Wherefore, Grand County prays that the declaratory relief sought by ARM be denied,
that alternatively, declaratory relief be granted requiring ARM to satisfy the narrow health and
safety requirements appropriately imposed by Grand County in this case, and for such other

relief as the Court deems just and proper.

DATED this 21st day of July 2021.

/s/ Christina R. Sloan
Christina R. Sloan
Grand County Attorney




CERTIFICATE OF SERVICE

I hereby certify that on July 21, 2021, I efiled the forgoing ANSWER OF
GRAND COUNTY TO VERIFIED COMPLAINT with the United States District Court
District of Utah and served same as follows:

Amy F. Sorenson (8947)

Cameron J. Cutler (15116)
SNELL & WILMER L.L.P.

15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
asorenson@swlaw.com
ccutler@swlaw.com

Kevin Sheys (Pro Hac Vice pending)
Kathryn L. Lannon (Pro Hac Vice pending)
HOGAN LOVELLS

Columbia Square

555 Thirteenth Street, NW

Washington, D.C. 20004
kevin.sheys@hoganlovells.com
kathryn.lannon@hoganlovells.com

/s/ Cristin Hofhine

Cristin Hofhine
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