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Attorneys for Plaintiff American Rocky Mountaineer

IN THE UNITED STATES DISTRICT COURT IN AND FOR

THE CENTRAL DIVISION OF THE DISTRICT OF UTAH, SOUTHERN REGION

AMERICAN ROCKY MOUNTAINEER, VERIFIED COMPLAINT

Plaintiff,

Vs Case No. 4:21-cv-00072-DN

GRAND COUNTY, STATE OF UTAH, Judge David Nuffer

Defendant.

INTRODUCTION

The Armstrong Group, the indirect parent of Plaintiff American Rocky Mountaineer
(“ARM” or “Rocky Mountaineer”), operates luxury rail service lines through its subsidiary,
Great Canadian Railtour Company, over various routes in the Western Canadian Rockies. The
service features unique amenities, such as glass dome viewing coaches, gourmet meals, and
presentations on local features of interest, as well as additional attraction and activity packages

offered passengers through partnerships with other local companies. Rocky Mountaineer plans
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to operate a similar seasonal luxury rail service between Denver, Colorado and Moab, Utah, with
a stop in Glenwood Springs, Colorado (hereinafter, the “Luxury Rail Service”). Rocky
Mountaineer has been engaged in selling tickets for the Luxury Rail Service 2021 season since
February of this year, and has secured authorization for the Luxury Rail Service from the Surface
Transportation Board (“STB”) consistent with federal law applicable to rail carrier projects in
order to do so.

Defendant Grand County, State of Utah (“*Grand County” or “Defendant”) is subjecting
the Luxury Rail Service to a county conditional use permit (“CUP”), business license, and
preclearance and permitting process under both the Grand County Land Use Code and the Grand
County Code (the “Grand County Requirements”), all of which are preempted by federal law,
including the Interstate Commerce Commission Termination Act of 1995, Pub. L. No. 104-88,
109 Stat. 803 (“ICCTA”). Grand County denies that the Grand County Requirements are
preempted.

Accordingly, Plaintiff Rocky Mountaineer files this Verified Complaint, seeking
declaratory judgment that application of the Grand County Requirements to the Luxury Rail
Service is preempted by the ICCTA and other applicable federal law.

PARTIES

1. Plaintiff Rocky Mountaineer is a Delaware limited liability corporation. Rocky
Mountaineer is engaged in interstate commerce as a common carrier by railroad subject to the
jurisdiction of the STB. Rocky Mountaineer is qualified to do business in the State of Utah.

2. Defendant Grand County is a government entity created by the State of Utah,

governing the geographical area in the State of Utah known as Grand County.
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JURISDICTION AND VENUE

3. Jurisdiction is proper in this Court pursuant to 28 U.S.C. § 1331 because this
controversy raises substantial questions of federal law, including whether the ICCTA preempts
the Grand County Requirements which Grand County seeks to impose on ARM through its
permitting and preclearance process.

4, This action also arises under the Federal Railroad Safety Act, 49 U.S.C. §8
20101-20155, and Article VI, cl. 2 of the United States Constitution (“Supremacy Clause”).

5. This Court also may declare the legal rights and obligations of the parties in this
action pursuant to 28 U.S.C. 8§88 2201 and 2202 because the action presents an actual controversy
within the Court’s jurisdiction, as alleged more fully below.

6. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b)(2) because events
giving rise to ARM’s claims occurred, or are threatened to occur, in this District. Defendant is
regulating ARM’s actions on a parcel of property leased for railroad passenger loading and
unloading purposes located near Moab, Grand County, Utah, which site is located within the
Southern Region of the Central Division for the District of Utah. Defendant Grand County also
is located in the Southern Region of the Central Division for the District of Utah.

EXCLUSIVE JURISDICTION AND PREEMPTION UNDER THE ICCTA

7. “In 1887, the Interstate Commerce Act created the Interstate Commerce
Commission (the “1CC”), which regulated rail transportation for 122 years.” Norfolk S. Ry. Co.
v. City of Alexandria, 608 F.3d 150, 157 (4th Cir. 2010).

8. “In 1995, Congress enacted the ICCTA, which terminated the ICC and replaced it

with the STB, which has “broad jurisdiction over “transportation by rail carriers.”” Id. (quoting
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Island Park, LLC v. CSX Transp., 559 F.3d 96, 102 (2d Cir. 2009)); see also 49 U.S.C. §
10501 (b)(1).

0. Congress’s intent in enacting the ICCTA was to deregulate railroad transportation
and prevent a conflicting patchwork of local and federal regulations in favor of a nationally
applicable regulatory scheme. See City of Auburnv. U.S. Gov’t, 154 F.3d 1025, 1029-31 (9th
Cir. 1998).

10.  The ICCTA vests in the STB “exclusive”

jurisdiction . . . over—

(1) transportation by rail carriers, and the remedies provided in this
part with respect to rates, classifications, rules (including car
service, interchange, and other operating rules), practices, routes,
services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or

facilities, even if the tracks are located, or intended to be located,
entirely in one State ....

49 U.S.C. § 10501(b)(1)-(2).2

11. In addition, “transportation” is broadly defined under the ICCTA and “includes ...
[any] yard, property, facility, instrumentality, or equipment of any kind related to the movement
of passengers or property, or both, by rail ... ” and “services related to that movement, including
receipt, delivery, elevation, transfer in transit, ... and interchange of passengers and property ...

49 U.S.C. § 10102(9).

! Nevertheless, the Court retains original subject matter jurisdiction over this Complaint. See
Norfolk S. Ry. Co v. Annapolis & Baltimore R.R., 715 Fed. Appx 244, 249 (4th Cir. 2017) (*“We
agree with the First, Fifth, and Sixth Circuits in concluding that federal courts retain original
jurisdiction, concurrent with the STB, over disputes governed by the ICCTA.”)
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12. “Railroad” is likewise broadly defined to include “(A) a bridge, car float, lighter,
ferry, and intermodal equipment used by or in connection with a railroad; (B) the road used by a
rail carrier and owned or operated by it under an agreement; and (C) a switch, spur, track,
terminal, terminal facility, and a freight depot, yard, and ground, used or necessary for
transportation[.]” 49 U.S.C. § 10102(6).

13. The subject parcel of property leased for railroad passenger loading and unloading
purposes is a “terminal,” a “terminal facility,” a “yard”, and “ground” necessary for the Luxury
Rail Service and therefore part of a “railroad.” 49 U.S.C. 8§ 10102(6)(C). The subject parcel also
is a “yard”, a “property”, a “facility” and an “instrumentality” that is “related to the movement of
passengers ... by rail” and the loading and unloading of passengers described herein is a
“service” related to the movement of passengers, included in the definition of what constitutes
“transportation” subject to the STB’s exclusive jurisdiction under 49 U.S.C. 8§ 10501(b)(1)-(2)
and 10102(9). See Union Pac. R.R. v. Chicago Transit Auth., No. 07-cv-229, 2009 WL 448897,
at *1, *6 (N.D. Ill. Feb. 23, 2009) (station and street facilities were part of the railroad under 49
U.S.C. § 10102 because “[t]hese features can variously be described as “property,” ‘facilit[ies],’
[and] “instrumentalit[ies],” ... that ‘relate [ ] to the movement of passengers or property, or both,
by rail.””)

14.  The ICCTA contains an express preemption clause, which provides that “the
remedies provided under this part with respect to regulation of rail transportation are exclusive
and preempt the remedies provided under Federal or State law.” 49 U.S.C. § 10501(b).

15.  Astothe ICCTA, “[i]t is difficult to imagine a broader statement of Congress’s

intent to preempt state regulatory authority over railroad operations.” CSX Transp., Inc. v. Ga.
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Pub. Serv. Comm’n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996). “Other federal courts recognize
that the [ICCTA] preempts most pre-construction permit requirements imposed by states and
localities.” Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 642 (2d Cir. 2005). “Itis
well established that a state or local law that permits a non-federal entity to restrict or prohibit
the operation of a rail carrier is preempted under the ICCTA.” Norfolk, 608 F.3d at 158.

16. “The STB and [the] federal courts have distinguished between two types of
preemption under 49 U.S.C. 8 10501(b), which are referred to as “categorical preemption’ and
‘as applied preemption.”” Beres v. United States, 143 Fed. Cl. 27, 97 (2019). “Categorical
preemption under the ICCTA precludes such regulation regardless of its practical effect because
‘the focus is the act of regulation itself, not the effect of the state regulation in a specific factual
situation.” State statutes or regulations that are not categorically preempted may still be
impermissible if, as applied, they would have the effect of unreasonably burdening or interfering
with rail transportation.” Delaware v. Surface Transp. Bd., 859 F.3d 16, 19 (D.C. Cir. 2017)
(internal citations omitted).

17. Moreover, “‘courts have found two broad categories of state and local actions to
be [categorically] preempted regardless of the context or rationale for the action. The first is any
form of state or local permitting or preclearance that, by its nature, could be used to deny a
railroad the ability to conduct some part of its operations or to proceed with activities that the
[STB] has authorized. Second, there can be no state or local regulation of matters directly
regulated by the [STB] - such as the construction, operation, and abandonment of rail lines;
railroad mergers, line acquisitions, and other forms of consolidation; and railroad rates and

service[.]”” Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1130 (10th Cir. 2007) (quoting
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CSX Transp., Inc. — Petition for Declaratory Order, STB Fin. Docket No. 34662, 2005 WL
1024490, at *2-*4 (S.T.B. May 3, 2005)); see also Adrian & Blissfield R.R. Co. v. Village of
Blissfield, 550 F.3d 533, 540 (6th Cir. 2008).

18. “[P]reclearance requirements (including environmental requirements) are
[categorically or facially] preempted because by their nature they unduly interfere with interstate
commerce by giving the local body the ability to deny the carrier the right to construct facilities
or conduct operations.” Joint Petition for Declaratory Order—Boston & Me. Corp. & Town of
Ayer, MA, 2001 WL 458685, at *5, 5 S.T.B. 500 (April 30, 2001), aff’d Boston & Me. Corp. v.
Town of Ayer, 191 F. Supp. 2d 257 (D. Mass. 2002) (affirming STB determination that town’s
preconstruction permit requirement was preempted by the ICCTA); 14500 Ltd. LLC—Petition
for Declaratory Order, FD 35788, 2014 WL 2608812, at *4 (S.T.B. June 4, 2014) (state and
local permitting and preclearance requirements, including building permits, zoning ordinances,
and environmental and land use permitting requirements, are categorically preempted) (citing
City of Auburn, 154 F.3d at 1029-31).

19. A state action that is not “categorically” preempted “survives preemption if it
does not discriminate against rail carriage and does not unreasonably burden rail carriage.” N.Y.
Susquehanna & W. Ry. Corp. v. Jackson, 500 F.3d 238, 254 (3d Cir. 2007).

20. “*[17t is well settled that states cannot take an action that would have the effect of
foreclosing or unduly restricting a railroad’s ability to conduct any part of its operations or
otherwise unreasonably burdening interstate commerce.”” New Orleans & Gulf Coast Ry. Co. v.
Barrois, 533 F.3d 321, 332 (5th Cir. 2008) (quoting CSX Transp., Inc., 2005 WL 1024490, at

*4.) To survive preemption, the state requirement also “must be settled and definite enough to
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avoid open-ended delays.” N.Y. Susquehanna, 500 F.3d at 254 (citing Green Mountain, 404
F.3d at 643).

21.  Where state action is not categorically preempted, states and local government
entities retain police powers, but only to the extent the regulations they seek to impose “protect
public health and safety, are settled and defined, can be obeyed with reasonable certainty, entail
no extended or open-ended delays, and can be approved (or rejected) without the exercise of
discretion on subjective questions.” Green Mountain, 404 F.3d at 643; see also Norfolk, 608
F.3d at 160 (finding city’s traffic safety ordinance preempted under the ICCTA as applied due to
city’s open-ended discretion over issuance of haul permits regulating truck departures from
transloading facility).

22.  And “for a state or local regulation to be a proper exercise of police power in such
a context, the regulation must not (1) discriminate against rail carriers or (2) unreasonably
burden rail carriage.” Norfolk, 608 F.3d at 160. State or local action discriminates against a rail
carrier when it “require[s] something of the Railroad that it does not require of similarly situated
entities.” Adrian & Blissfield, 550 F.3d at 541-42.

23.  The ICCTA expressly preempts state and local laws regulating rail carrier
stations. Burlington Northern Santa Fe Corp. v. Anderson, 959 F.Supp. 1288, 1295 (D. Mont.
1997).

24, Beyond express preemption under 49 U.S.C. 8 10501(b), “[b]ecause of the

7

supremacy of federal law, ‘state law that conflicts with federal law is “without effect,”” be it state
common law or statutory law[.]” Emerson, 503 F.3d at 1128 (quoting Cipollone v. Liggett

Group, Inc., 505 U.S. 504, 516, 112 S. Ct. 2608, 120 L.Ed.2d 407 (1992)) (internal citations
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omitted). A state’s police powers are “‘superseded by . . . Federal Act [if] that is the clear and
manifest purpose of Congress. Accordingly, the purpose of Congress is the ultimate touchstone
of pre-emption analysis.”” 1d. at 1129 (quoting Cipollone, 505 U.S. at 516, 112 S.Ct. 2608.).

25. Finally, to the extent the Grand County Requirements are addressed to railroad
safety and the safety of passengers, the Grand County Requirements are also preempted by the
Federal Railroad Safety Act. See CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664-65 (1993)
(holding that when federal law “substantially subsume[s] the subject matter of the relevant state
law” the state law is preempted); CSX Transp. v. Williams, 406 F.3d 667, 671-72 (D.C. Cir.
2005) (granting a preliminary injunction based on, inter alia, the likelihood of success on the
claim that federal regulations “covered the subject matter” addressed in a District of Columbia
law and therefore “substantially subsume[d]” the topic and preempted the law).

THE MOAB-DENVER LUXURY RAIL SERVICE AND PASSENGER LOADING AND
UNLOADING LOCATION

26. Rocky Mountaineer will operate the Luxury Rail Service with trains running two-
day-long routes (in both directions) between Denver, Colorado and Moab, Utah, with the
overnight stay in Glenwood Springs, Colorado. Service is scheduled to begin on August 15,
2021, and Rocky Mountaineer’s trains will run on a seasonal basis through the end of October
2021. Service on the Moab-Denver Rocky Mountaineer line will begin again in April 2022 and
run until the end of November 2022, with service to continue on a seasonal basis annually
thereafter.

27.  The Luxury Rail Service will consist of up to 14 railcars — including two
locomotives, one crew car, and one generator car — and will transport up to 350 guests per

journey between Denver and Moab. Union Pacific Railroad Company (“Union Pacific”) will
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provide track access to ARM and will dispatch ARM’s trains, while ARM will provide engineers
and other personnel to operate the trains and provide passenger service on the trains.

28. In order to offload westbound passengers from the Luxury Rail Service to ground
transportation into Moab and to load eastbound passengers, ARM is leasing property from Union
Pacific and Intrepid Potash located off State Highway 313 in Grand County, outside of Moab.
Union Pacific will add gravel within the leased property to level the highway access and vehicle
turnaround areas to accommodate buses used to drop off and pick up passengers. The leased
property is referred to herein as the “Passenger Loading and Unloading Location” or the
“Location”.

29. Trains will arrive and depart the Passenger Loading and Unloading Location on
Mondays and Thursdays each week, with arrivals scheduled at approximately 11:30 a.m. and
departures scheduled at approximately 1:00 p.m.

30.  ARM will place carpets and temporary signage on the Passenger Loading and
Unloading Location each morning that there is a train arrival and departure and remove them
from the Location after the departure on the same day. Buses will enter the Passenger Loading
and Unloading Location to transport passengers to or from trains.

31. No permanent ramps, structures, or buildings of any kind will be located or
constructed on the Location. The Location will be a temporary staging area with no permanent
structures.

32.  Atest run of the Luxury Rail Service will take place on July 2 through 4, 2021.
The only passengers will be Union Pacific and ARM employees and family members, none of
whom will pay for the trip. The train will stop on Union Pacific property, not at the Passenger

10
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Loading and Unloading Location, and any disembarking passengers will be transported via
automobiles to their destinations.

ROCKY MOUNTAINEER’S COMMUNICATIONS WITH GRAND COUNTY

33. ARM representatives began communicating with Grand County about the Luxury
Rail Service beginning in June 2020. Among other things, ARM informed the County about its
proposed 2021 start date, the number of passengers anticipated per train arrival, the proposed
location for passenger loading and unloading, and the twice weekly arrival and departure
schedule for the trains.

34, In December, ARM representatives informed Grand County that the services
provided at the Location would be limited to buses picking up and dropping off passengers two
days per week. In response, Grand County informed ARM of its understanding at that time that
no “land use application” would be required, although Grand County did inform ARM that it
would require the submission of a “site plan” as part of a business license to determine whether it
would also require ARM to provide “sanitation facilities and/or dust control” measures.

35.  ARM proceeded to work with Union Pacific to secure a location for the Passenger
Loading and Unloading Location and began negotiation of leases with Union Pacific and
Intrepid Potash. ARM kept Grand County informed as to these developments.

36.  On February 3, 2021, ARM filed a petition with the STB for exemption from the
railroad licensing requirements contained in 49 U.S.C. § 10901 to operate the Luxury Rail
Service and for exemption for certain other regulatory obligations otherwise applicable to rail
carriers. On May 27, 2021, the STB approved ARM’s petition for exemption, first necessarily
finding that “ARM’s proposed passenger rail service is subject to Board jurisdiction” and that

11
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*as “‘a person providing common carrier rail transportation for compensation” ARM will be a rail
carrier.” Am. Rocky Mountaineer, LLC-Petition for Exemption from 49 U.S.C. Subtitle 1V, No.
FD 36468, 2021 WL 2182295, at *1, *3, *6 (S.T.B. May 27, 2021) (quoting 49 U.S.C. §
10102(5)).

37. On March 11, 2021, Grand County representatives informed ARM that it may be
necessary to “rezone” the property for the Passenger Loading and Unloading Location because to
the extent the parcel is zoned as “Range and Grazing,” such zoning “allow[s] passenger
terminals [only] conditionally.”

38. On April 15, 2021, Grand County informed ARM for the first time that “[i]n order
for a business license to be issued, all of the following information will need to be reviewed and
approved as part of the public hearing process”:

(a) “Conditional Use Application [under] Section 9.11 of the [Grand County
Land Use Code]” (further noting that “this is a public meeting at planning
Commission and public hearing at Council™);

(b) a site plan under Section 9.17 of the Grand County Land Use Code, which
must include “review of the following documents . . . Scenic Resources
District Requirements, Section 4.8 [of the Grand County Land Use Code]”
and “Train Passenger terminal conditions, Section 3.2.4 N [of the Land Use
Code]”; and

(c) the site plan must also include “a civil plan for the construction of
infrastructure”, “[a]pproval letters from Union Pacific including safety
standards”, Building Department and Department of Health approvals for any
construction, water and sewer, “Emergency Service approvals”, “UDOT
approval”, “parking requirements”, “Landscaping (if needed)”, and “Scenic
resources protection 4.8.1 Purpose Section”.

39.  Grand County Land Use Code § 3.2.4N requires a site plan, minimum lot sizes,
access permits, analysis of public services, adequate parking, traffic analysis, on-site security

plan, reclamation plan, discretionary Grand County Planning Commission approval, and other

substantive preconditions, some of which are applicable only to rail facilities.

12
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40. Title 5 of the Grand County Code governs the County’s business license
requirements and prohibits any person operating “any Business within the unincorporated area of
Grand County, State of Utah without first obtaining a business license required by this Chapter . .
..” Grand County Code 8§ 5.01.030(A)(i).

41. Title 5, among other requirements, requires business license applicants to obtain
the signatures of various County officials, states that “[n]o license shall be granted without the
approval of all such required inspections” by the County Building Inspector, Planning and
Zoning, Fire, and the Sanitarian/Health Department, and further provides the County the right to
insist on the submission of such “[a]dditional documentation as the County may reasonably
require.” 1d. at 88 5.01.080(A), 5.01.100(A). Moreover, a business license may be denied or
revoked under the Grand County Code if the applicant fails to comply with the conditions or
requirements of a conditional use permit. 1d. at 88 5.01.130(b)(1)(iv) 5.01.140(A)(5).

42.  On April 27, 2021, ARM again informed Grand County, as it had from the start of
the discussions, that the Passenger Loading and Unloading Location would not be a “train
station”, but instead would be a temporary staging area with no permanent structures and all
garbage, water, catering, fueling and servicing handled in Glenwood Springs and Denver,
Colorado.

43. In response, on April 28, 2021, Grand County expressly informed ARM for the
first time that the CUP it required for the Location must: be submitted and signed by the site’s
property owners (or else “a legal document” must be submitted from the property owners,
“allowing [ARM] to sign for them”); include a “letter” from “the State Sanitarian” informing
Grand County the Location is “exempt” or stating the State’s requirements if not, and required “a

13
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drainage plan if proposing installation of more than 7,000 square feet of impervious area.”
Grand County continued to insist that the Location was a “train passenger terminal” despite the
information provided by ARM that the Location would be a temporary staging area only. Grand
County stated that a site plan would be “reviewed by staff for completeness and then processed
for the required public hearings, before we can issue a business license.”

44, Beginning on May 6, 2021, ARM’s outside legal counsel engaged in several
email exchanges and teleconferences with the Grand County Attorney and other Grand County
personnel concerning the ICCTA’s preemption of state and local laws, including the Grand
County Requirements, on May 7, June 3, and June 11, 2021. Grand County informed ARM that
it did not agree with ARM that the ICCTA preempted its requirements.

45, On June 7, 2021, Grand County provided additional information to ARM “to
clarify our Conditional Use permit process along with timing”; nevertheless stating that “as the
Commission makes the final decision, the proposed time frames are not meant to pre-judge their
review”. In addition, Grand County informed ARM that although it had previously required a
public hearing, it now proposed “amending [its] land use code to remove that requirement since
it is not consistent with state law,” which amendment it expected “to pass in the next month.”
Grand County reiterated that issuance of the CUP would require discretionary approval of the
Grand County Planning Commission and County Commission.

46.  Also on June 7, Grand County listed the following requirements for the issuance
of a CUP: (1) a Utah Department of Transportation (“UDOT”) access permit; (2) a UDOT traffic
analysis; (3) a statement of public services required; (4) a site plan “showing legal access, parcel
size, ownership of each affected parcel, and any land use conflicts or impacts with” traffic

14
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circulation, legal access to titled parcels, and “hard surface modifications and drainage
implications”; (6) an on-site security plan; and (7) a reclamation plan, or statement that none is
needed.

47. On June 10, 2021, ARM contacted Grand County seeking confirmation that ARM
had been provided the complete and final list of requirements that the County believed applied to
the Passenger Loading and Unloading Location and requesting information about the criteria the
County would use to approve the CUP.

48. Over email the same day, Grand County responded that while Planning & Zoning
manages the review and referral process, the Fire and Building Departments would also receive
“referrals,” and that ARM’s own review of Section 3.2.4N of the Land Use Code “may be
warranted” to determine whether other requirements might apply. Grand County also confirmed
that a business license is required for all business activity within the County, and copied the
Bureau of Land Management on the communication, indicating that such requirements might
also apply to the Passenger Loading and Unloading Location.

49.  ARM representatives attended a pre-access meeting with UDOT on June 15, 2021
concerning the Passenger Loading and Unloading Location. On June 16, 2021, the same day
ARM voluntarily submitted the online permit application, UDOT issued the conditional access
permit to ARM for the Passenger Loading and Unloading Location.

50.  To date, Grand County has declined to confirm for ARM the complete list of the
County’s requirements or criteria for approval.

51. The ICCTA categorically preempts application of the Grand County
Requirements to ARM’s Luxury Rail Service. Grand County’s licensing requirement conflicts

15
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with the STB’s licensing power under 49 U.S.C. § 10901, all of the rest of the Grand County
Requirements are zoning and preclearance permitting requirements. See { 14-18, supra.

52.  Alternatively, the Grand County Requirements are preempted under the ICCTA
as applied to the Luxury Rail Service. Grand County’s indefinite CUP process requires
discretionary review by County officials.

53. The Grand County Requirements are open-ended, expressly stating, for example,
that issuance of a business license may involve such other “documentation as County may
reasonably require.” The Grand County Requirements also discriminate against railroads by
imposing specific requirements on railroads that do not apply to other industrial and
transportation uses.

54. Even to the extent that the Grand County Requirements are predicated on the
protection of health and safety, they are preempted, because they are not settled and defined,
cannot be obeyed with reasonable certainty, entail open-ended delays, and involve considerable
County discretion. Thus, the Grand County Requirements imposed on ARM’s preparation and
operation of property leased for railroad passenger loading and unloading therefore unreasonably
burden and discriminate against ARM’s interstate rail operations. See 1 14, 15 and 19-21,
supra.

55.  To the extent the Grand County Requirements are addressed to railroad safety and
the safety of passengers, the Grand County Requirements are also preempted by the Federal

Railroad Safety Act. See { 25, supra.
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NECESSITY FOR DECLARATORY RELIEF

56. There is a present, actual, and justiciable controversy between ARM and Grand
County concerning Grand County’s demand that ARM submit to its licensing and preclearance
permitting process under the Grand County Requirements. Defendant has stated on multiple
occasions that a CUP and business license are required, making this dispute ripe for judicial
adjudication.

57.  As set forth above, Rocky Mountaineer will commence revenue service of the
Luxury Rail Service beginning August 15, 2021.

58. Declaratory judgment as to the legal application of the Grand County Land Use
Code, particularly Section 3.2.4N, which regulates “Rail Facilities, including shops and rail
yards”, and Title 5 of the Grand County Code, which requires ARM to obtain a business license,
would afford ARM relief from the uncertainty, cost, disruption, conflict, and controversy
stemming from Defendant’s insistence on compliance with the Grand County Requirements.
Accordingly, declaratory relief pursuant to 28 U.S.C. 8 2201 is required in order to resolve this
controversy.

59.  Absent relief from this Court, ARM will be forced to expend resources to comply
with a discretionary preclearance permitting scheme that is preempted by federal law.

60.  Alternatively, ARM could face significant penalties, including criminal penalties
under Utah Code Ann. § 76-3-204, as well as civil penalties of $100 per day or more pursuant to

Utah Code Ann. § 17-53-223 for non-compliance with the Grand County Requirements.
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61. Even setting aside the conflict between the Grand County Requirements and the
ICCTA, any enforcement or penalties against ARM would injure ARM and offend Congress’s
plan for the exclusively federal regulation of rail carriers.

FIRST CLAIM FOR RELIEF - ICCTA PREEMPTION

62.  ARM refers to the preceding paragraphs and incorporates those allegations herein
by reference.

63. The ICCTA preempts the application of the Grand County Requirements to the
Luxury Rail Service and Passenger Loading and Unloading Location.

SECOND CLAIM FOR RELIEF - FRSA PREEMPTION

64.  ARM refers to the preceding paragraphs and incorporates those allegations herein
by reference.

65. The FRSA preempts the application of the Grand County Requirements to the
Luxury Rail Service and Passenger Loading and Unloading Location to the extent the Grand
County Requirements address railroad safety and the safety of passengers.

REQUEST FOR RELIEF

WHEREFORE, Rocky Mountaineer requests relief against Grand County as follows:

(1.) A declaratory judgment that the ICCTA preempts application of the procedures
and substantive requirements of the Grand County Land Use Code, including, but not limited to,
the requirement to obtain a conditional use permit, and the Grand County Code, including, but
not limited to, the requirement to obtain a business license, to the Luxury Rail Service and

Passenger Loading and Unloading Location;
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(2) A declaratory judgment that the FRSA preempts the Grand County Requirements
to the extent they are addressed to railroad safety and the safety of passengers; and

(3.)  Any such further relief as this Court may deem just and proper.

Dated this 1st day of July, 2021.

SNELL & WILMER L.L.P.

/sl Amy F. Sorenson

Amy F. Sorenson
Cameron J. Cutler

Attorneys for Plaintiff American Rocky
Mountaineer
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VERIFICATION

I, Court Edeburn, am the Senior Director, Ground Operations and Product Development,
for Plaintiff American Rocky Mountaineer (“ARM?”). | have read the foregoing Verified
Complaint and know the contents thereof. The factual allegations set forth therein are true and
correct to the best of my personal knowledge, except as to those matters set forth upon
information and belief and, as to those, | believe them to be true; however, in compiling this
information, information has been supplied by authorized employees and counsel for ARM and |
am relying in part upon their representations.

I declare under penalty of perjury that the foregoing is true and correct.

DATED this 1st day of July, 2021.

/s/ Court Edeburn*

Court Edeburn, Senior Director, Ground Operations
and Product Development
American Rocky Mountaineer

(*1 certify that | have the signed original of this document
which is available for inspection during normal business
hours by the Court or a party to this action.)
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